Broadwith v DPP by Connolly, MJ
FREEDOM OF ASSEMBLY, FREEDOM OF THE PERSON
Section 14, Public Order Act 1986 - Advance Notice Imposing Conditions on Public Assembly -
Whether an Individual part of an Assembly
Broadwith v Chief Constable of Thames Valley Police (Unreported, 22nd February, 2000) DC
The Facts
On 12th December 1998, a demonstration was planned, against the breeding of cats for scientific
research, outside of Hill Grove Farm, near the town of Witney, Oxfordshire.  Hill Grove Farm is
about two miles to the west of Witney, and lies just north of the Burford Road (the B 4047),
which is the old road connecting Witney to Burford.  In the town’s outskirts is Ducklington Lane,
which is, again, about two miles from the farm.  Deer Park Road joins the Burford Road between
the farm and the town.  This junction is about half a mile from the farm.
In advance of the demonstration the Chief Constable of Thames Valley Police signed the following notice:
‘IMPOSING CONDITIONS ON A PUBLIC ASSEMBLY  Section  14,  PUBLIC  ORDER  ACT
1986....
               TAKE NOTICE THAT:-
               I Charles Pollard of the Thames Valley Police believe that the proposed demonstration and assembly  due  to
be held in the Witney area on December 12th 1998 may result in serious public disorder, serious  damage
to property, or a serious disruption to the life of the community
               I therefore impose the following conditions on the aforesaid assembly.
               1. The assembly will be held and for its duration remain at The Playing Fields,  Ducklington  Lane,  Witney,
see attached map overleaf.
               It is an offence for any person to organise, or take part in, or to incite another  to  take  part  in,  an  assembly
which he (she) knows is prohibited.
               2. If having assembled at The Playing Fields, Ducklington Lane, Witney, you wish to  hold  a  procession  to
Burford Road, Witney, this will be facilitated by the senior police officer  present  at  the  assembly,  who
has the authority under Section 12 of the Public Order Act 1986,  to  prescribe  the  route  which  will  be
followed.
               Having arrived in Burford Road a further assembly will be held commencing no  sooner  than  1.30  pm  and
finishing no later than 4 pm.
               YOU ARE HEREBY NOTIFIED THAT  FAILURE  TO  COMPLY  WITH  THIS  DIRECTION  MAKES
YOU LIABLE TO ARREST AND PROSECUTION UNDER THE ACT’
Section 16, Public Order Act 1986, defines a public assembly as ‘an assembly of 20 or more persons in a public  place
which is wholly or partly open to the air.’  Section 14 provides:
‘(1) If the senior police officer, having regard to the time or place at which and the circumstances in which, any public
assembly is being held or is intended to be held, reasonably believes that--
(a) it may result in serious public disorder; or serious  damage  to  property;  or  serious  disruption  to  the  life  of  the
community, or
(b) the purpose of the persons organising it is the intimidation of others...
he may give directions imposing...such conditions as to the place at which the assembly may  be  (or  continue  to  be)
held, its maximum duration, or the maximum number of persons who may constitute it, as appear to him necessary  to
prevent such disorder, damage, disruption or intimidation....
(5) A person who takes part in a public assembly and knowingly fails to comply with a condition imposed  under  this
section is guilty of an offence...’
Section 12 allows  the  police  in  the  same  circumstances  to  impose  broader  conditions  on  public  processions.
There is a special restricted arrest power attached to sections 12 and 14: the constable  must  be  in
uniform and he must reasonable suspect that the person is committing the  offence,  (not  going  to
commit or having committed).
Justin Broadwith travelled to Witney with other demonstrators by minibus.  There was a police
cordon at the junction of Burford Road and Deer Park Road.  A number of demonstrators - at least
20 - were on the stretch of the Burford Road between the police cordon and the town.  They were
waiting, apparently, for the main assembly.
At about One O’clock Broadwith walked along the Burford Road towards the police cordon.  His face was covered.
He stopped and talked to the waiting demonstrators.  He then approached the police.  A Police Constable Bailey told
him that the road was closed for the present.  The constable referred to section 14 of the Public Order Act.
Broadwith tried to force his way through.  PC Bailey pushed him back and Broadwith fell to the
ground.   He got up and started to complain about this treatment.  The police officer’s response
was to tell him to join the other demonstrators or be arrested.   Broadwith refused and was arrested
under s 14.
The Decision
Broadwith was convicted in Witney Magistrates’ Court for two offences: (1) knowingly failing  to
comply with an order issued under s 14, and (2) obstruction of a police officer in the  execution  of
his duty.   He  appealed  by  way  of  case  stated  and  the  Stipendiary  Magistrate  put  these  two
questions to the High Court.
1             ‘Was I right in holding, as a point of law, that the direction as to the time of the  assembly  in  Burford  Road
did apply to the appellant even though there was no evidence that the  appellant  had  gone  to  the  assembly  point  in
Ducklington Lane or that an assembly had actually taken place at that location?’
2             ‘Was I right in holding, as a point of law, that at the time of the incident  between  the  appellant  and  Police
Constable Bailey the appellant was taking part in a public assembly within the meaning of section 14(5) of the Act?’
Rose, LJ (sitting with Alliot, J) answered ‘yes’ to both questions and Broadwith lost his appeal.
Analysis
Question 1: Did the Notice apply to Broadwith?
In a broad sense the answer to this question is ‘yes’.  That is because it must apply to every person minded to attend
the demonstration.   The question would be clearer if perhaps, it were phrased:  ‘How far was the Notice valid?’ or
‘What was its precise meaning?’
There are a number of problems with this Notice.  It referred to a ‘prohibited’ assembly, when section 14 - in contrast
to sections 13 (processions) and 14A (trespassory assemblies) - gives no power to ban, only control.
It was made to prevent inter alia ‘serious disruption to the community’.  The White Paper suggested
that this meant traffic congestion or a blocked bridge.[1]   The police used it to close a road.
It was used to dictate the commencement of the assembly when section only gives power to dictate its
duration.[2]  The police may argue that the assembly could take place at any time, but at a
different place - Ducklington Lane.   That is an argument of form ahead of substance.
Ducklington Lane is two miles from Hill Grove Farm.  There was no evidence that anybody
assembled there.  In effect the Notice dictated the start time of the protest.
The most serious problem with the Notice is that it did not specify the location (Hill Grove Farm) of the assembly in
question.  There are two alternative explanations for that.  Either it was vague or it was intended to prevent all
assemblies from taking place in the area before 1.30.  If it was vague, in that it failed to identify
the assembly that it was addressed to, it could not apply to anyone.  On the other hand, if this
vagueness was used to give a power to the police to close the Burford Road, that was a use
beyond any power afforded by section 14.   Either way, it is difficult to see this as a Notice made
under the power given by section 14.  For this reason alone it should have been held to be invalid.
If the Notice were valid, for it to make any sense we have to give it a generous interpretation, and presume that it
applied to the demonstration planned for Hill Grove Farm.  Bearing in mind that section 14 allows the police to
impose conditions as to place and duration only,[3] the Notice can only be read to mean that the
assembly due at Hill Grove Farm is subject to the following conditions:
1             It will occur at a different place, Ducklington Lane, until 1.30pm. (‘Place’)
2             It may take place at Hill Grove Farm only between the hours of 1.30 and 4 pm. (‘Duration’)
Question 2: Was Broadwith taking part in an assembly within s 14(5) when he was arrested?
Rose, LJ found that although Broadwith was walking away from those waiting on the stretch of the Burford Road
between the police cordon and the town, he had come with other demonstrators and had intended to go Hill Grove
Farm before 1.30.[4]  Rose, LJ associated Broadwith with the ‘assembly’ of those waiting on the
Burford Road because he had stopped and talked to them.[5]   Rose’s, LJ conclusions boil down
to this: Broadwith was part of an assembly and he intended to go to the farm before 1.30.  On this
evidence, Rose, LJ held that Broadwith was in breach of the Notice.  This broad-brush approach
has two difficulties.
First, it is straining the facts to conclude that Broadwith was part of the roadside assembly.  It is doubtful that people
waiting at the roadside constitute a ‘public assembly’ for the purposes of the Act.  Even if they did, it is doubtful that
Broadwith was taking part in it.  He was alone and some distance from it.  His only associations with it were that they
and he were demonstrators in common and that he stopped to speak to some of them.
Even if Broadwith were part of that ‘roadside assembly’, is it right to presume that that assembly was in breach of the
Notice?  Rose, LJ presumed so but gave no reasons.  We have seen that the Notice could apply to only one assembly:
the one planned for Hill Grove Farm.  It could not have applied to all assemblies in the district, which would include
the ‘roadside assembly’; that would be attributing a blanket power to section 14 which does not exist.  That is
supported when considering the section in its statutory context.  Section 13 (processions) and s 14A (trespassory
assemblies) do provide blanket powers to ban all specified events in a district.
That is the proper interpretation of the Act.  It is further supported when put into context of the facts of this case.
When faced with the Notice the demonstrators had a number of options:  (a) They could flaunt the Notice and
assemble at the farm before 1.30.  If 20 or more did that, they would be in breach of the Notice and liable to arrest.
(b) They could obey the Notice and assemble at Ducklington Lane. (c) They could obey the Notice by
not assembling at the farm, but ignore it by failing to assemble at Ducklington Lane.  That seems
to have happened here.  And Rose, LJ has presumed that the Notice can be used to control these
persons.  It follows that any group of protesters, anywhere in the district, could be directed
anywhere (or perhaps to just Ducklington Lane) on whim of the police, when it was only at Hill
Grove Farm where serious disorder was feared.  And it is not just groups that the police could
direct, as Rose, LJ associates any lone demonstrator with the larger group.  Take, for instance, a
couple who discover that they cannot protest until 1.30.  They decide to go into town for some
shopping or a cup of tea or indulge in some other innocent pastime.  The police, using the Notice,
could bar them.  The police could even make this couple spend the whole morning at Ducklington
Lane.  All because they intended, later that day, to protest against the use of cats for scientific
research.  Not only would that be absurd, it would be a draconian and blanket power beyond
anything contemplated by section 14.
The restricted interpretation does not give protesters a licence to do as they will.  If problems arose or were foreseen,
the senior police officer at the scene had  power under section 14 to impose new conditions on any public assembly, if
he reasonably believed that it may result in serious disorder etc.  But the on-the-spot power was not used in
this case.
And so, all those demonstrators waiting in the district, be they solitary individuals, or groups of 20, could not be
subject to the Notice, unless they form a Public Assembly at Hill Grove Farm, outside of the specified
hours.
The second difficulty is that Rose, LJ also based his decision on the finding that Broadwith intended to go to the farm
before 1.30.   Two specific problems flow from that conclusion.  (1) It was not necessarily in breach of the Notice to
go to the farm.  (2) Mere intention is not enough for the offence.
First, section 14 does not apply to a gathering of nineteen or less people.  Two things follow from this:  (a) If section
14 does not afford the power to control a group of 19 persons, a fortiori, the police cannot use section 14 to
control individuals.  (b)  Section 14 cannot be used to prevent Broadwith (and eighteen fellow
demonstrators) from protesting outside the Hill Grove Farm, at any time.  This is not a loophole or
a pedantic legal nicety. It is the letter and the policy of the Act.  It is not intended to control small
gatherings.  Section 14 gives a restricted power to control public assemblies of 20 or more
persons; it does no more than that.  And so, Broadwith was entitled to go to Hill Grove Farm,
before 1.30pm.
Second, for Broadwith to commit the offence, he must have been taking part in an assembly subject to the
Notice.  It is not enough that he intended to take part.  (This is in contrast to section 14C where
there is a specific power to stop persons proceeding to a trespassory assembly which is subject to
a banning order under section 14A.).  If Parliament intended that the likes of Broadwith be turned
away, they would have provided a specific power for section 14 also.
In summary, Broadwith was not part of the assembly of those waiting in the Burford Road.  Even if he was, that
assembly was not in breach of the Notice.  There was no assembly at Hill Grove Farm before 1.30.  Therefore
Broadwith was entitled to go there.  Even if there were an assembly there, Broadwith was not taking part in it (he
was half a mile away).  Broadwith was not part of any assembly, and even if he was, such an
assembly was not within section 14(5).
Broadwith should appeal.  The Court of Appeal should quash his conviction under section 14.  They should also
quash the conviction for Obstruction.  The police were not acting in the execution of their duty when they stopped
Broadwith using the Notice, or when they arrested him, again using the Notice.  The arrest power attached to section
14 is restricted to those committing the offence; at best, PC Bailey reasonably suspected that
Broadwith was going to commit the offence.   Broadwith may subsequently sue for false arrest,
false imprisonment, and assault.
Of more general importance, the Court of Appeal should emphasise that this caviller use of section 14 by the police,
(endorsed by the lower courts), is beyond the law.  They should also issue guidance to the police on the proper limits
of section 14.  It cannot be used to close roads, or give blanket powers over a given area to control assemblies and
individuals.
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